BellSouth Telecommunications, inc. Dorothy J. Chambers
601 W. Chestnut Street General Counsel/Kentucky
Room 407
Louisville, KY 40203 502 582 8219

Fax 502 582 1573
Dorothy.Chambers@BellSouth.com

May 20, 2005

Ms. Beth O’Donnell
Executive Director

Public Service Commission
211 Sower Boulevard

P. O. Box 615

Frankfort, KY 40602

MAY 2 g 2005

Re: Joint Petition for Arbitration of NewSouth Communications Corp., NuVox
Communications, Inc., KMC Telecom V, inc., KMC Telecom lll LLC, and
Xspedius Communications, LLC on Behalf of Its Operating Subsidiaries
Xspedius Management Co. Switched Services, LLC, Xspedius
Management Co. of Lexington, LLC, and Xspedius Management Co. of
Louisville, LLC of an Interconnection Agreement With BellSouth
Telecommunications, Inc. Pursuant to Section 252(b) of the
Communications Act of 1934, As Amended
PSC 2004-00044

Dear Ms. O’'Donnell:
Enclosed for filing in the above-referenced case are the original and ten (10)
copies of BellSouth Telecommunications, Inc.’s Motion to Move TRO Arbitration Issues

to Generic Proceeding.

Yours very truly,

‘/& W Wi
_@7/ Dorothy hambers

Enclosures

cc: Parties of Record
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

IN RE:

JOINT PETITION FOR ARBITRATION OF NEWSOUTH

COMMUNICATIONS CORP., NUVOX COMMUNICATIONS,

INC., KMC TELECOM V, INC., KMC TELECOM III LLC,

AND XSPEDIUS COMMUNICATIONS, LLC ON BEHALF OF CASE NO.
ITS OPERATING SUBSIDIARIES XSPEDIUS MANAGEMENT 2004-00044

CO. SWITCHED SERVICES, LLC AND XSPEDIUS
MANAGEMENT CO. OF LEXINGTON, LLC, AND XSPEDIUS
MANAGEMENT CO. OF LOUISVILLE, LLC

N e w w un Sw ue Se

MOTION TO MOVE TRO ARBITRATION ISSUES
TO GENERIC PROCEEDING

BellSouth Telecommunications, Inc. (“BellSouth™), by counsel, respectfully requests that
the Kentucky Public Service Commission (“Commission”) move Arbitration Issues 26, 36, 37,
38 and 51 (including subparts) (“7RO Arbitration Issues”) to the Commission’s Generic
Proceeding (Docket No. 2004-00427) for consideration and resolution. Alternatively, BellSouth
requests that the Commission postpone any decision on the TRO Arbitration Issues until the
Commission decides the issues in the context of the Generic Proceeding. In support of this
Motion, BellSouth states the following:

1. NewSouth Communications Corp., NuVox Communications, Inc., KMC Telecom
V, Inc. and KMC Telecom III, LLC, and Xspedius Communications, LLC on behalf of its
operating subsidiaries (collectively “Joint Petitioners™) and BellSouth are currently engaged in a
section 252 arbitration proceeding before the Commission. Several issues in dispute in the
arbitration proceeding relate to the Federal Communication Commission’s (“FCC”) findings in

the Triennial Review Order, FCC 03-36, 18 FCC Red 16978 (Aug. 21, 2003) (“TRO”) regarding



commingling, EEL audits, and line conditioning (previously defined as TRO Arbitration Issues).
The hearing of this matter occurred on May 17, 2005.

2. On or about October 29, 2004, BellSouth filed with the Commission a petition
which sought the Commission’s resolution of issues related to, inter alia, several changes of law
resulting from the TRO and the FCC’s Order and Notice of Proposed Rulemaking in WC Docket
No. 04-313, CC Docket No. 01-338 (rel. Aug. 20, 2004) (“Interim Rules Order”) (“IRO™). By
Commission Order, a generic proceeding was established (Docket No. 2004-00427).

3. On February 4, 2005, the FCC released its Triennial Review Remand Order, FCC
04-290, WC Docket No. 04-313, CC Docket No. 01-338 (rel. Feb. 4, 2005) (“TRRO”). Issues
relating to the TRRO will be addressed in the Generic Proceeding.

4. The TRO Arbitration Issues are identical if not similar to issues in the Generic
Proceeding. Specifically, as set forth in agreed-upon Regional Issues Matrix for all Generic
Proceedings in BellSouth’s region, Issue 26 in the arbitration is identical to Issue 14 in the
Generic Proceeding; Issue 51 in the arbitration is virtually identical to Issue 29 in the Generic
Proceeding; and Issues 36-38 in the arbitration are encompassed within Issue 26 in the Generic
Proceeding. See Regional Matrix, attached hereto as Exhibit A. Consequently, it is more than
likely that all of the TRO Arbitration Issues will be addressed in the Commission’s Generic
Docket.

5. BellSouth believes it is neither necessary nor appropriate to expend the time and
resources of the Commission, Staff, and the Parties addressing the TRO Arbitration Issues in the
context of this Section 252 arbitration when the same issues are likely to affect all CLECs in
Kentucky that have interconnection agreements with BellSouth. Indeed, in response to Staff

Counsel’s question at the hearing of this matter, Joint Petitioner witness Russell conceded that



the Commission’s decision, at least in relation to Issue 51, would impact CLECs other than the
Joint Petitioners. Accordingly, BellSouth submits that the TRO Arbitration Issues should be
addressed in the Generic Proceeding, where all affected entities will have the opportunity to be
heard on these issues and the Commission can render a single decision applicable to all affected
entities. In addition to duplicating scarce resources, the piecemeal approach proposed by the
Joint Petitioners also presents the risk of inconsistent decisions being rendered in this docket and
the Generic Proceeding.

6. The North Carolina Utilities Commission (“NCUC”) used this same rationale in
moving issues in a BellSouth/AllTel Section 252 arbitration proceeding to generic proceedings
over the protest of AllTel. In reaching this conclusion, the Chair of the NCUC stated:

After careful consideration, the Chair concludes that good cause

exists to consider the above issues within the context of their

respective generic dockets. The Commission has frequently had

recourse to consider generic issues that arise in arbitrations within

the context of a generic docket. Each of the above issues are in

fact under consideration in the generic dockets, and it would

promote judicial efficiency and justice for them to be considered

there.
In re: Petition of AllTel Communications, Inc. for Arbitration Pursuant to Section 252 of the
Telecommunications Act of 1996 with BellSouth Telecommunications, Inc., Docket No. P-514,
Sub 18, N.C.U.C. (Apr. 9, 2001), 2001 WL 1756716 *1.

7. Similarly, the Georgia Public Service Commission (“GPSC”) sua sponte and after
the evidentiary hearing moved issues asserted in a BellSouth/MCI Section 252 arbitration
proceeding to a generic docket for consideration and resolution. In doing so, the GPSC stated:

“This issue has arisen in subsequent arbitration proceedings currently pending before the

Commission. The Commission finds therefore that it is equitable and efficient for the



Commission to address this issue along with Issue 46 in a generic proceeding (Docket No.
13542-U). The Commission will hold expedited hearings on these issues.” In re: MCIMetro
Transmission Serv., LLC, Docket No. 11901-U (Ga. P.S.C.) (Feb. 6, 2001) 2001 WL 391562
*10, 14.

8. The Joint Petitioners would not be prejudiced if the Commission moves these
issues to the Generic Proceeding because they are actively participating in it. Additionally, the
timing of the Commission’s decision in the arbitration proceeding and its decision in the Generic
Proceeding is such that there should be only minimal time between issuance of the two
decisions.! And, given the fact that the Parties have been either negotiating or arbitrating the
TRO since its issuance in October 2003, any delay that may result by moving the issues to the
Generic Proceeding should be of little consequence and does not outweigh the considerable
benefit of allowing all affected entities in Kentucky to address these issues.

9. Any argument by the Joint Petitioners that the Commission must decide the TRO
Arbitration Issues in a Section 252 arbitration, would be disingenuous in that the Joint Petitioners
jointly agreed with BellSouth to move other issues in the arbitration to the Generic Proceeding
for consideration and resolution. The Commission granted this joint request on May 17, 2005.
Further, as evidenced by the decisions of the NCUC and GPSC in the AllTel/BellSouth and
MCI/BellSouth arbitrations, these Commissions did not follow any such argument. Additionally,
BeliSouth’s instant Motion does not require the Commission to decide these issues outside the
context of a Section 252 arbitration. Rather, it simply requests that the Commission address the

TRO Arbitration Issues in conjunction with the Commission’s consideration of identical or

! n the arbitration, briefs are due in early July 2005, reply briefs are due in early August 2005, and the Parties have
agreed that the Commission has 45 days from the date of filing the last brief to render a decision. In addition,
BellSouth and the CLECs have agreed to jointly seek to schedule the hearing of the Generic Proceeding in Kentucky
in October 2005 (subject of course to the Commission’s schedule).



similar issues in the Generic Proceeding. Indeed, upon information and belief, the Parties’
respective positions on the TRO Arbitration Issues in the Generic Proceeding will be identical to
the positions taken in the arbitration proceeding.

10. BellSouth acknowledges that the Florida Public Service Commission’s (“FPSC”),
in Order No. PSC-05-00443-PCO-TP, rejected BellSouth’s request to move the TRO Arbitration
Issues to the Florida Generic Proceeding. In reaching this decision, the FPSC focused solely on
the fact that it believed there would be no efficiencies in moving these issues to the Florida
Generic Proceeding. BellSouth submits that this decision should not dissuade this Commission
from finding similar to the NCUC and GPSC. Simply stated, issues common to all CLECs
relating to the TRO will be addressed in the pending arbitration as well as the Generic
Proceeding. As a result, this Commission’s decision on these issues in the arbitration will
impact, either directly or indirectly, all CLECs. Consequently, this Commission should move
these common issues to the Generic Proceeding for consideration and resolution so that all
CLECs can participate in that decision. Alternatively, the Commission should defer resolving
the common issues until the Commission decides the same or similar issues in the Generic
Proceeding.

WHEREFORE, for the foregoing reasons, BellSouth requests that the Commission move
Arbitration Issues 26, 36, 37, 38 and 51 (including subparts) to the Commission’s Generic
Proceeding (Docket No. 2004-00427) for consideration and resolution. Alternatively, BellSouth
requests that the Commission postpone any decision on the TRO Arbitration Issues until the

Commission decides the issues in the context of the Generic Proceeding.



Respectfully submitted this 20th day of May, 2005.

Cheryl R-=Winn

BellSouth Telecommunications, Inc.
601 W. Chestnut Street

Room 407

Louisville, KY 40203

(502) 582-8219 (phone)

James Meza 111

Robert Culpepper

BellSouth Telecommunications, Inc.
675 Peachtree Street

Suite 433

Atlanta, GA 30375
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CERTIFICATE OF SERVICE

It is hereby certified that a true and correct copy of the foregoing was served on the

following individuals by mailing a copy thereof, this 20th day of May 2005.

Jake E. Jennings
NewSouth

Two North Main Street
Greenville, SC 29601

Bo Russell

NuVox

301 North Main Street, Suite 5000
Greenville, SC 29601

Marva Brown Johnson
KMC Telecom

1755 North Brown Road
Lawrenceville, GA 30043

James C. Falvey

Xspedius

Suite 200

7125 Columbia Gateway Drive
Columbia, MD 21046

John J. Heitmann

Enrico C. Soriano

Heather T. Hendrickson

Kelley Drye & Warren LLP

1200 19th Street, N.W., Suite 500
Washington, DC 20036

John E. Selent
Dinsmore & Shohl LLP
1400 PNC Plaza

500 W. Jefferson Street
Louisville, KY 40202

(e L s
% Dorothy J. Chhmbers




